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Dear Ms. Salas:

ORIGINAL
ORIGINAL

ONE RAVINIA DRIVE - SUITE 1600
ATLANTA, GEORGIA 30346.2108

Dow, LOHNES & ALBERTSON, »ruc

1200 NEW HAMPSH WVEN LW, . + WAS, .C. -
IRE AVENUE, N.W. « SUITE 800 + WASHINGTON, D.C. 20036.6802 TELEPHONE 770.901-8800

FACSIMILE 770-901.8874

ECEIyg,
ocr .

& 1999
"B, e
#m&%m"s fo""mm

On Wednesday, October 7, 1998, Kenneth D. Salomon, Leonard J. Kennedy and Laura S.
Roecklein of this office, counsel for the lowa Telecommunications and Technology Commission
(the “ITTC”), met with James L. Casserly, Senior Legal Advisor to Commissioner Susan Ness,
regarding the above-referenced matter. During the meeting, they discussed the nature of the ITTC’s
request, the standards for determining whether an entity is a common carrier or a private carrier
under existing precedent and the nature of the services provided by the Iowa Communications
Network. A copy of a handout provided to Mr. Casserly which describes the substantive aspects of

the meeting, is attached.

Pursuant to Section 1.1206(b) of the Commission's Rules, an original and one copy of this
letter are being submitted to the Secretary's office and a copy is being provided to Mr. Casserly.
Please inform me if any questions should arise in connection with this filing.
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cc (w/o attach.):

Respectfully submitted,

7 ].G. Harrington

James L. Casserly, Esq.
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REQUEST FOR DETERMINATION OF CARRIER STATUS
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PRINCIPLES OF USE OF THE NETWORK

The lowa Communications Network ("ICN™ or the “Network ™) is a unique state-owned entity
that provides telecommunications and related services to higher education institutions, education
agencies, schools, libraries and health care institutions in lowa. ICN’s services are provided over
a network that includes some elements purchased from other carriers and some elements owned
and operated by ICN, i.e., significant fiber capacity. switches and high speed data hubs across the
State. The following is a description of the general principles surrounding the use of [CN's
services. AS DESCRIBED BELOW, ALL ENTITIES ELIGIBLE FOR SUPPORT UNDER THE
COMMISSION’S SCHOOL, LIBRARY AND RURAL HEALTH CARE RULES ARE FREE TO CHOOSE TO

USE OR NOT TO USE ICN’S SERVICES AT ANY 1IME.

Optional Use

Most entities served by ICN can choose whether or not to use ICN’s services at will. There is
only one class of user that is restricted in its use of the Network, namely higher education
institutions. Higher education institutions are not eligible to participate in the schools and
libraries program and, in any event, all but two of the lowa higher education institutions opted to

connect to the ICN.

>

Pursuant to Section 8D.9(1), schools, libraries, health care providers and state
agencies are nof required to purchase any supported services from ICN. Rather,
schools, libraries and health care facilities (hospital or physician clinics) are free
to choose ICN and the services offered. Jowa CobEe § 8D.9(1). Schools, libraries
and health care facilities were not and are not subject to any deadline for “opting

in” to ICN.

ICN’s telemedicine services are available to any facility that has a doctor and
ICN’s distance learning services are available to all providers of educational
services, including colleges, public and private elementary and secondary schools

and even home schoolers.

Schools, libraries and health care institutions (hospitals and physician clinics) can
opt out of ICN freely, without obstacles. Indeed, the statute permits these entities
to choose whether or not to use [CN. See lowa CODE § 8D.9(2) (describing scope
of waiver requirement); [lowa ConE § 8D.9(1) (describing class of entities subject
to § 8D.9(2), and excluding schools, libraries, health care institutions and other

listed entities from that class).
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The only agencies that are required wouse [ON absent a waiver are mgher
educauon msttutions and area education agencies that optad in to the Network.
fowa CoDE § 8D.9(1). Other users. including schools, libraries, health care
facilities, state agencies and federar agencies, are not subject to any requirement to

use JCN.

> The agencies that are subject to the required use provision can terminate their
service trom the ICN on various grounds. including: (1) the user can obtain the
services at a lower cost from another provider: (2) the user has a contract with a
different provider in place: and (5) the contract with ICN does not cover all of the
user's needs. In other words. the statute provides that an [CN user can use
another provider -— without any penalty -— whenever doing so is advantageous.

and better terms than are available. lowa CoDE § 8D.9(2).

While Section 8D.9(2) is characterized as a “waiver” provision by the statute, the
users seeking to opt out of ICN are not subjected to any significant scrutiny when
seeking to obtain services elsewhere. Indeed, every “waiver” request filed under

Section 8D.9(2) has been granted and many of the private colleges — eleven to be
exact — that have certified that they intended to use the Network have chosen not

to do so.

Limits on the Use ICN Service by Otherwise Eligible Entities

There is a very limited number of entities that were required by lowa statute to decide by July 1,
1994, whether to use the Network. [owa CODE § 8D .9(2).

Only higher education institutions and area education agencies were subject to the

>
July 1, 1994 statutory opt in restriction. [owa CODE § 8D.9(1).

> The purpose of this provision was solely to advise the State whether ICN fiber
should be extended to the institution.

> The overwhelming majority of users can opt in and out of the Network. Indeed,

schools, libraries, health care institutions (hospitals and physician clinics), state
agencies and federal agencies were not subject to the July 1, 1994 opt in provision
and can choose whether or not to use the Network without restriction.
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Many of the higher education institutions that opted in to ICN do not. at present.
use any ICN services. These colleges and universities retain the ability to use
[CN whenever they deem it advantageous to do so.

Even if the Commission were to determine that ICN was not a carrier for higher
education institutions, [CN is nonetheless a carrier for all other [owa entities
eligible for universal service support. Indeed. it has never been the case that an
entity must serve the entire public before it can be 2 carrier. Rather, it is well
established that a carrier may choose to accept only certain types of businesses or
customers so long as it accepts those types of customers indifferently. An entity
may be a common carrier even though the nature of the service rendered is
sutficiently specialized as to be of possible use to only a fraction of the total

population.

age
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CHAPTER 8C
MIDWEST INTERSTATE LOW-LEVEL RADIOACTIVE WASTE COMPACT

Tranderrod to chepeer 4578 in Code 1990

CHAPTER 8D
I0WA COMMUNICATIONS NETWORK

Apprognavans for conpectucn of Purt 111 users;
legwlacive inaere regarding plan for sddiiona) aranectons,
conmrucuen and Kate swnemiup of entifled sites;
me o cennettons; 95 Acu. ch 217; 96 Acte, ch 1209

8D.1 Purpose.
8D2 Definitions.
8D.3 Iowa telecommunications and technology

cotamnission — members -— duties.

8D.4  Executive director appointed.

8D.3 Education telecommunications council
satablished — regional councils
established.

5D.6  Adwvisory groups sstablished

8D.7 Telscommunications advigery committee.

8D.1 Purpose.

It is the intent of the general agsembly that cam-
munications of state government be co-ordinated
to effect maximum practical consolidation and
yoint use of communications services.

{CT1, 73, §8A.1; C76, 77, 79, 81, §18.182)

83 Acts, ch 126, §3; 94 Acts, ch 1184, §29

C95, ¥8D.1

D2 Dedfinitions.

Whnnndntlm chapter, unless the context
otherwise requires:

1 'Caum mthclownuhcomum-

2, WMthemnveMIp-
7~Ahated pursuant to section 8D 4.

3. “Network” mesns the lowa or state commu-
nications network.

4. “Prisaske qgency” means sn accredited non-
public school, & nonprofit inetitution of higher edu-
cation eligible for tuition grants, or a hospital li-
censed pursuant to chapter 135B or a phywician
il::totboexuntprvndodmmnwmmb-

ion 16

8D.8 Scheduling for authorzed users.

8D.s Certification of use — network use by certain
asuthonized users.

8D.10  Report of savings by state agencies.

8D.11 Powers — facilities — leases.

8D.12  Disposition of network — spproval of general
sscembly and governor.

8D.13 [owa communicstions network.

8D.14  lowa communications network fund.

5. “Public agency” means & state agency, an in-
stitution under the control of the board of regents,
the judicial department as provided in section
8D.13, subsection 17, a school corporation, 8 aity li-
brary, s regional library as pmvicled in chapter
256, a county library as provided in chapter 336,
or & judicial district department of correctional
services established in section 9052, to the extent
provided in section 8D. 13, subsection 15, an agency
of the federal government, or & United States post
office which recsives a fodersl grant for pilot and
demonatratien projects.

6. “Stase communications” refers to the trans-
mission of voice, data, video, the written word or
other visusl signals by electronic means but doss
not wiclude radio and television facilities and other
educational telecommunications systems and serv-

ices including sarrowcast and broadcast wystems
nndet the public broadcasting division of the de-
partment of education, dcpu-tmmz of transporta-
tion distributed data processing and mobile radio
network, or law eaforcement communications sys-
teme.
(C71, 78, §8A.2; C75, 77, 79, 81, §18.133)
83 Acts, ch 126, 84, 5; 88 Acts, ch 1246, §308,
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“en 1 Addational ex offco. nonvotung members
may also be appointed to the regional telecommu
nications councils. The regional telecommunica-
ticns councils shall advise the education talecom-
munications councii on the assessment of local
educational needs, and the coordination of pro-
gram activities incdluding schaduling. The commu-
nity college located in the merged area of s regional
telecommunications council shall staff and facili-
tate the activities of the council. The community
college and the council may anter into a chapter
28E agreement for such arrangement.

3. The community college in each of the marged
areas shall be responsible for switching of Parts 1]
and [If of the network and for facilitating the or-
ganization and meetings of the regional telecoin-
munications council.

94 Acts, ch 1184, §7

8D.6 Advisory groupe establisbed.

1. The commission shall establish an advisory
group to examine the use of the network for
telemedicine applications. The advisory group
shall consist of representatives of hospitals and
other health care facilities as determined by the
commission.

2. The commisgion may establish other adviso-
ry commttees as necessary representing autho-
rized users of the network

94 Acts, < 1184, §8

8D.7 Telecommunications advisory com-
mittee

A telecommunications advisory committee is es-
tablished to advise the commission on telecommu-
nications matters. The commisgion shall appoint
five members to the adwisory committee who shall
represent specific telecommunications industries
or persons with technical expertise related to the
aetwork.

94 Acts, ch 1184, §9

8DS Scheduling for authorised waers.

Except as provided in section 8D.5, an autho-
tized user is respensible for all acheduling of the
use of the authorized user's facility. A person who
disputes a sacheduling decision of such user may pe-
tition the commission for & review of such decimon
pu:wnnttomw.s subsection 3, paragraph

94Actl.ch 1184, §10

8D8 Caertification of uge — network use by
certain authorized users.

1 A privats or public agency, other than s state
agency, local school district or nonpublic school,
city brary, regional brary, county library, judi
cial department, judicial district department of

sanorzed wooe otlered access pursuant W this

‘ ')np.er as of Mav 13, 1394 snall certify to the con.

“igsian o later than July 1, 1994, that the agency

5 a part ol or intends W becoma a part of the ner.

work. Upon receiving such certification from an
agency not a part of the network on May 18, 1994,
the commission shall provide for the cognection of
such agency as soon as practical. An agency which
does not certify to the commission that the agency
.6 & part of or intends & become a part of the net-
work as required by this subsection shall be pro-
hibited from using the network.

2. a. A prnvate or public agency which certifies
to the commisgion pursuant to subgection 1 that
the agency is a part of or intends to become a part
of the network shall use the network for all video,
dats, and voice requirements of the agency unless
the private or public agency petitione the commis-
sion for a waiver and one of the following applies:

{1) The costs W the authorized user for services
provided on the network are not competitive with
the same services provided by another provider.

{2) The authorized user is under contract with
another provider for such services, provided the
contract was entered into prior to April 1, 1994.
The agency shall use the network for video, dats,
and voice requirements which are not provided
pursuant to such contract.

(8) The suthorized user has ontered into an
agreement with the commission to become part of
the network prior to June 1, 1994, which does not
provide for use of the network for all video, data,
and voice requirements of the ageacy. The commis-
sioD may enter into an agreement described in this

subparagraph upon a determination that the use
of the network for all video, data, and voics re-
quirements of the agency would not be in the best
interests of the agency.

b A private or pubhc agency sball petition the
commission for a waiver of the reqmnment to use
Lbenetwrkuytondedmmph , if the

sgency determines that parsgraph ", -ubpar-
mph(l)or(z)npphamm-hnu-

graph “a°, subperagraph
uAm,d:uM.hI

8D.10 Raeport of saviags by state sgencies.
'h:nmunmvhwh-nmdthamk
mudbpmnd‘nm hlh;an
eral assembly cartifying ldm
nduadmththemwnudhm
The report shall bs deliveced on or before Jannary



